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than the number of public housing 
units demolished. One of the following 
criteria must be satisfied: 

(i) The number of public housing 
units being constructed is not more 
than 50 percent of the number of public 
housing units in the original develop-
ment; or 

(ii) In the case of replacing an occu-
pied development, the number of public 
housing units being constructed is the 
number needed to house current resi-
dents who want to remain at the site, 
so long as the number of public housing 
units being constructed is significantly 
fewer than the number being demol-
ished; or 

(iii) The public housing units being 
constructed constitute no more than 25 
units. 

(6) The site shall promote greater 
choice of housing opportunities and 
avoid undue concentration of assisted 
persons in areas containing a high pro-
portion of low-income persons. 

(7) The site shall be free from adverse 
environmental conditions, natural or 
manmade, such as: Toxic or contami-
nated soils and substances; mudslide or 
other unstable soil conditions; flood-
ing; septic tank backups or other sew-
age hazards; harmful air pollution or 
excessive smoke or dust; excessive 
noise or vibrations from vehicular traf-
fic; insect, rodent, or vermin infesta-
tion; or fire hazards. The neighborhood 
shall not be seriously detrimental to 
family life. It shall not be filled with 
substandard dwellings nor shall other 
undesirable elements predominate, un-
less there is a concerted program in 
progress to remedy the undesirable 
conditions. 

(8) The site shall be accessible to so-
cial, recreational, educational, com-
mercial, and health facilities; health 
services; and other municipal facilities 
and services that are at least equiva-
lent to those typically found in neigh-
borhoods consisting largely of similar 
unassisted standard housing. The avail-
ability of public transportation must 
be considered. 

(9) The site shall be accessible to a 
range of jobs for low-income workers 
and for other needs. The availability of 
public transportation must be consid-
ered, and travel time and cost via pub-
lic transportation and private auto-

mobile must not be excessive. This re-
quirement may be given less consider-
ation for elderly housing. 

(10) The project may not be built on 
a site that has occupants unless the re-
location requirements at § 905.308(b)(9) 
of this part are met. 

(11) The site shall not be in an area 
that HUD has identified as having spe-
cial flood hazards and in which the sale 
of flood insurance has been made avail-
able under the National Flood Insur-
ance Act of 1968, unless the develop-
ment is covered by flood insurance re-
quired by the Flood Disaster Protec-
tion Act of 1973 and meets all applica-
ble HUD standards and local require-
ments. 

(e) Relocation. All acquisition or reha-
bilitation activities carried out with 
public housing funds must comply with 
the provisions of § 905.308(b)(9). 

(f) Environmental requirements. All ac-
tivities under this part are subject to 
an environmental review by a respon-
sible entity under HUD’s environ-
mental regulations at 24 CFR Part 58 
and must comply with the require-
ments of the National Environmental 
Policy Act of 1969 (NEPA) (42 U.S.C. 
4321 et seq.) and the related laws and 
authorities listed at 24 CFR 58.5. HUD 
may make a finding in accordance with 
24 CFR 58.11 and may perform the envi-
ronmental review itself under the pro-
visions of 24 CFR Part 50. In those 
cases where HUD performs the environ-
mental review under 24 CFR Part 50, it 
will do so before approving a proposed 
project, and will comply with the re-
quirements of NEPA and the related 
requirements at 24 CFR 50.4. 

§ 905.604 Mixed-finance development. 
(a) General. Mixed-finance develop-

ment refers to the development 
(through new construction or acquisi-
tion, with or without rehabilitation) or 
modernization of public housing, where 
the public housing units are owned in 
whole or in part by an entity other 
than a PHA. If the public housing units 
being developed are 100 percent owned 
by the PHA, the project is not a mixed- 
finance project and will be not be sub-
ject to mixed-finance development re-
quirements. However, all other devel-
opment requirements of part 905 are 
applicable, and, if the project includes 
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both public housing funds and private 
funding for development, the project 
may be subject to other applicable pro-
gram requirements; e.g., the Capital 
Fund Financing Program, Operating 
Fund Financing Program, Public Hous-
ing Mortgage Program, etc. 

(1) Ownership. There are various po-
tential scenarios for the ownership 
structure of a mixed-finance project, 
such as: public housing units may be 
owned entirely by a private entity; a 
PHA may co-own with a private entity; 
or a PHA affiliate or instrumentality 
may own or co-own the units. 

(2) Partnerships. PHAs may choose to 
enter into a partnership or other con-
tractual arrangement with a third 
party entity for the mixed-finance de-
velopment and/or ownership of public 
housing units. 

(3) Funding. Funding for mixed-fi-
nance developments may include one 
or a combination of funding sources, 
pursuant to § 905.600(d) of this part. 

(4) Modernization. A mixed-finance 
project that involves modernization, 
rather than new construction, shall 
maintain the DOFA date that existed 
prior to modernization and shall be 
subject to the provisions of 
§ 905.304(a)(2) of this part regarding the 
applicable period of obligation to oper-
ate the public housing units. 

(b) Definitions applicable to this sub-
part. (1) Mixed-finance. The develop-
ment (through new construction or ac-
quisition, with or without rehabilita-
tion) or modernization of public hous-
ing, using public housing, nonpublic 
housing, or a combination of public 
housing and nonpublic housing funds, 
where the public housing units are 
owned in whole or in part by an entity 
other than the PHA. A mixed-finance 
development may include 100 percent 
public housing (if there is an Owner 
Entity other than the PHA) or a mix-
ture of public housing and nonpublic 
housing units. 

(2) Owner Entity. As defined in 
§ 905.108 of this part. 

(3) PHA instrumentality. An instru-
mentality is an entity related to the 
PHA whose assets, operations, and 
management are legally and effectively 
controlled by the PHA, and through 
which PHA functions or policies are 
implemented, and which utilizes public 

housing funds or public housing assets 
for the purpose of carrying out public 
housing development functions of the 
PHA. An instrumentality assumes the 
role of the PHA, and is the PHA under 
the Public Housing Requirements, for 
purposes of implementing public hous-
ing development activities and pro-
grams, and must abide by the Public 
Housing Requirements. Instrumental-
ities must be authorized to act for and 
to assume such responsibilities. For 
purposes of development, ownership of 
public housing units by an instrumen-
tality would be considered mixed-fi-
nance development. 

(4) PHA affiliate. An affiliate is an en-
tity, other than an instrumentality, 
formed by a PHA and in which a PHA 
has a financial or ownership interest or 
participates in its governance. The 
PHA has some measure of control over 
the assets, operations, or management 
of the affiliate, but such control does 
not rise to the level of control to qual-
ify the entity as an instrumentality. 
For the purposes of development, own-
ership of public housing units by an af-
filiate would be considered mixed-fi-
nance development. 

(5) Public housing funds. As defined in 
§ 905.108 of this part. 

(c) Structure of projects. Each mixed- 
finance project must be structured to: 

(1) Ensure the continued operation of 
the public housing units in accordance 
with all Public Housing Requirements; 

(2) Ensure that public housing funds 
committed to a mixed-finance project 
are used only to pay for costs associ-
ated with the public housing units, in-
cluding such costs as demolition, site 
work, infrastructure, and common area 
improvements. 

(3) To ensure that the amount of pub-
lic housing funds committed to a 
project is proportionate to the number 
of public housing units contained in 
the project. To meet this ‘‘pro rata 
test,’’ the proportion of public housing 
funds compared to total project funds 
committed to a project must not ex-
ceed the proportion of public housing 
units compared to total number of 
units contained in the project. For ex-
ample, if there are a total of 120 units 
in the project and 50 are public housing 
units, the public housing units are 42 
percent of the total number of units in 
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the project. Therefore the amount of 
public housing funds committed to the 
project cannot exceed 42 percent of the 
total project budget, unless otherwise 
approved by the Secretary. However, if 
public housing funds are to be used to 
pay for more than the pro rata cost of 
common area improvements, HUD will 
evaluate the proposal to ensure that 
common area improvements will ben-
efit the residents in the development in 
a mixed-income project; and 

(4) Ensure that the project is within 
the Total Development Cost (TDC) and 
Housing Construction Cost (HCC) lim-
its pursuant to § 905.314(c) and (d) of 
this part. 

(d) Process. Except as provided in this 
section, development of a mixed-fi-
nance project under this subpart is sub-
ject to the same requirements as devel-
opment of public housing by a PHA en-
tirely with public housing funds, as 
stated in § 905.600 of this part. PHAs 
must submit an acquisition proposal 
under § 905.608 and/or a development 
proposal under § 905.606 or as otherwise 
specified by HUD. 

(e) Conflicts. In the event of a conflict 
between the requirements for a mixed- 
finance project and other requirements 
of this subpart, the mixed-finance Pub-
lic Housing Requirements shall apply, 
unless HUD determines otherwise. 

(f) HUD approval. For purposes of this 
section only, any action or approval 
that is required by HUD pursuant to 
the requirements set forth in this sec-
tion shall be construed to mean HUD 
Headquarters, unless the field office is 
authorized in writing by Headquarters 
to carry out a specific function in this 
section. 

(g) Comparability. Public housing 
units built in a mixed-financed devel-
opment must be comparable in size, lo-
cation, external appearance, and dis-
tribution to nonpublic housing units 
within the development. 

(h) Mixed-finance procurement. The re-
quirements of 24 CFR Part 85 and 24 
CFR 905.316 are applicable to this sub-
part with the following exceptions: 

(1) PHAs may select a development 
partner using competitive proposals 
procedures for qualifications-based pro-
curement, subject to negotiation of fair 
and reasonable compensation and com-

pliance with TDC and other applicable 
cost limitations; 

(2) An Owner Entity (which, as a pri-
vate entity, would normally not be 
subject to 24 CFR Part 85) shall be re-
quired to comply with 24 CFR Part 85 if 
HUD determines that the PHA or PHA 
instrumentality, or either of their 
members or employees, exercises sig-
nificant decision making functions 
within the Owner Entity with respect 
to managing the development of the 
proposed units. HUD may, on a case- 
by-case basis, exempt such an Owner 
Entity from the need to comply with 24 
CFR Part 85 if it determines that the 
Owner Entity has developed an accept-
able alternative procurement plan. 

(i) Identity of interest. If the Owner 
Entity or partner (or any other entity 
with an identity of interest with the 
Owner Entity or partner) of a mixed-fi-
nance project wants to serve as the 
general contractor for the mixed-fi-
nance project, it may award itself the 
construction contract only if: 

(1) The identity of interest general 
contractor’s bid is the lowest bid sub-
mitted in response to a request for 
bids; or 

(2) The PHA submits a written jus-
tification to HUD that includes an 
independent third-party cost estimate 
that demonstrates that the identity of 
interest general contractor’s costs are 
less than or equal to the independent 
third-party cost estimate; and 

(3) HUD approves the identity of in-
terest general contractor in conjunc-
tion with HUD’s approval of the devel-
opment proposal for the mixed-finance 
project. 

(j) Operating Subsidy-Only and Capital 
Fund-Only Assistance. (1) General. This 
section refers to the mixed-finance de-
velopment of public housing units that 
will be developed without public hous-
ing funds but will receive operating 
subsidy, or will be developed with pub-
lic housing funds but will not receive 
operating subsidy. 

(2) Operating Subsidy-Only Develop-
ment. Operating Subsidy-Only Develop-
ment refers to mixed-finance projects 
where public housing units are devel-
oped without the use of public housing 
funds, but for which HUD agrees to pro-
vide operating subsidies under Section 
9(e) of the 1937 Act. These types of 
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project are subject to the following 
provisions: 

(i) The newly developed public hous-
ing units will be included in the cal-
culation of the Capital Fund formula in 
§ 905.400 of this part. 

(ii) An ACC Amendment will be exe-
cuted to include the new public hous-
ing units. The term of the ACC Amend-
ment will be determined based on the 
assistance as provided in § 905.304, un-
less reduced by the Secretary. 

(iii) There shall be no disposition of 
the public housing units without the 
prior written approval of HUD, during, 
and for 10 years after the end of, the 
period in which the public housing 
units receive operating subsidy from 
the PHA, as required by 42 U.S.C. 
1437g(3), as those requirements may be 
amended from time to time. However, 
if the PHA is no longer able to provide 
operating subsidies to the Owner Enti-
ty pursuant to Section 9(e) of the 1937 
Act, the PHA may (on behalf of the 
Owner Entity) request that HUD termi-
nate the Declaration of Trust or Dec-
laration of Restrictive Covenants, as 
applicable. Termination under this sec-
tion does not require disposition ap-
proval from HUD pursuant to Section 
18 of the 1937 Act, 42 U.S.C. 1437p. How-
ever, the PHA must provide public 
housing residents with a decent, safe, 
sanitary, and affordable unit to which 
they can relocate, which may include a 
public housing unit in another develop-
ment or a Housing Choice Voucher, and 
pay for the tenant’s reasonable moving 
costs. The URA is not applicable in 
this situation. 

(iv) Where the PHA elects in the fu-
ture to use public housing funds for 
modernization of these units, the PHA 
must execute an ACC Amendment with 
a 20-year use restriction and record a 
Declaration of Trust or Declaration of 
Restrictive Covenants, in accordance 
with § 905.304. There may be no disposi-
tion of the public housing units with-
out the prior written approval of HUD 
during the 20-year period, and the pub-
lic housing units shall be maintained 
and operated in accordance with all ap-
plicable Public Housing Requirements 
(including the ACC), as those require-
ments may be amended from time to 
time. 

(3) Capital Fund-Only Development. 
Capital Fund-Only projects refers to 
mixed-finance projects where a PHA 
and its partners may develop public 
housing units using public housing 
funds for development of new units, but 
for which HUD will not be providing 
operating subsidy under Section 9(e) of 
the Act, 42 U.S.C. 1437g(e). These types 
of projects are subject to the following 
provisions: 

(i) The newly developed public hous-
ing units will not be included in the 
calculation of the Operating Fund for-
mula. 

(ii) The PHA must sign an ACC 
Amendment, with a 40-year use restric-
tion, for development of new units and 
record a Declaration of Trust or Dec-
laration of Restrictive Covenants in ac-
cordance with § 905.304 of this part, un-
less the time period is reduced by the 
Secretary. 

(iii) There shall be no disposition of 
the public housing units, without the 
prior written approval of HUD, during 
a 40-year period, and the public housing 
units shall be maintained and operated 
in accordance with all applicable Pub-
lic Housing Requirements (including 
the ACC), as required by section 9(d)(3) 
of the 1937 Act, 42 U.S.C. 1437g(d)(3), as 
those requirements may be amended 
from time to time. 

(4) Procedures. PHAs must follow the 
development approval process identi-
fied in § 905.600. 

(k) Mixed-finance operations: Deviation 
from HUD requirements pursuant to sec-
tion 35(h) of the 1937 Act, 42 U.S.C. 1437z– 
7(h). (1) Deviation. If a PHA enters into 
a contract with an entity that owns or 
operates a mixed-finance project, and 
the terms of the contract obligate the 
entity to operate and maintain a speci-
fied number of units in the project as 
public housing units, the contract may 
include terms that allow the Owner En-
tity to deviate from otherwise applica-
ble Public Housing Requirements re-
garding rents, income eligibility, and 
other areas of public housing manage-
ment with respect to all or a portion of 
the public housing units, subject to the 
following conditions: 

(i) There are a significant number of 
units in the mixed-finance project that 
are not public housing units; 

VerDate Mar<15>2010 11:44 Jul 14, 2014 Jkt 232085 PO 00000 Frm 00364 Fmt 8010 Sfmt 8010 Y:\SGML\232085.XXX 232085pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



355 

Asst. Secry., for Public and Indian Housing, HUD § 905.604 

(ii) There is a reduction in appropria-
tions under Section 9(e) of the 1937 Act 
(see 42 U.S.C. 1437g(e)) or a change in 
applicable law that results in the PHA 
being unable to fulfill its contractual 
obligation to the Owner Entity with re-
spect to the public housing units; 

(iii) Prior to implementation of the 
contractual terms related to deviation 
from the Public Housing Requirements, 
HUD approves an Alternative Manage-
ment Plan for the mixed-finance 
project; and 

(iv) The deviation shall be to the ex-
tent necessary to preserve the viability 
of those units while maintaining the 
low-income character of the units to 
the maximum extent practicable. 

(2) Preparation of an Alternative Man-
agement Plan. Should the PHA and the 
Owner Entity determine a need to devi-
ate from the Public Housing Require-
ments, the PHA, on behalf of the 
Owner Entity, must submit an Alter-
native Management Plan to HUD for 
review and approval prior to implemen-
tation of any changes. The Plan must 
include the following: 

(i) A statement describing the Owner 
Entity’s reasons for deviating from the 
Public Housing Requirements; 

(ii) An explanation of the Owner En-
tity’s proposed remedies, including, but 
not limited to: 

(A) How the Owner Entity will select 
the residents (including the number 
and income levels of the families pro-
posed to be admitted to the public 
housing units) and units to be affected 
by the proposed change; 

(B) The Owner Entity’s timetable for 
implementing the Alternative Manage-
ment Plan; 

(C) The impact on existing residents. 
Note that for any resident who is un-
able to remain in the unit as a result of 
implementation of the Alternative 
Management Plan, the resident must 
be relocated to a public housing unit or 
given a Housing Choice Voucher by the 
PHA or by another entity as provided 
for in the contractual agreement be-
tween the PHA and the Owner Entity; 

(iii) An amendment to the existing 
contractual agreement between the 
PHA and the Owner Entity that in-
cludes provisions which ensure that: 

(A) An update on the Alternative 
Management Plan is submitted annu-

ally to HUD to ensure that implemen-
tation of the provisions of the Alter-
native Management Plan continue to 
be appropriate; 

(B) The Owner Entity complies with 
the requirements of this subpart in its 
management and operation of the pub-
lic housing units in accordance with 
the Alternative Management Plan; 

(C) The Owner Entity provides the 
PHA any income that is generated by 
the public housing units in excess of 
the Owner Entity’s expenses on behalf 
of those units, as a result of implemen-
tation of provisions in the Alternative 
Management Plan; 

(D) The Owner Entity reinstates all 
Public Housing Requirements (includ-
ing rent and income eligibility require-
ments) with respect to the original 
number of public housing units and 
number of bedrooms in the mixed-fi-
nance development, following the 
PHA’s reinstatement of operating sub-
sidies at the level originally agreed to 
in its contract with the Owner Entity; 
and 

(iv) Additional evidence. The PHA 
must provide documentation that: 

(A) The Owner Entity has provided 
copies of the Alternative Management 
Plan to residents of the project and 
provided the opportunity for review 
and comment prior to submission to 
HUD. The Owner Entity must have pro-
vided written notice to each of the pub-
lic housing residents in the mixed-fi-
nance development of its intention to 
implement the Alternative Manage-
ment Plan. Such notice must comply 
with all relevant federal, state, and 
local substantive and procedural re-
quirements and, at a minimum, provide 
public housing residents 90 days ad-
vance notice of any proposal to in-
crease rents or to relocate public hous-
ing residents to alternative housing; 

(B) The revenues being generated by 
the public housing units (in combina-
tion with the reduced allocation of Op-
erating Subsidy resulting primarily 
from a reduction in appropriations or 
changes in applicable law such that the 
PHA is unable to comply with its con-
tractual obligations to the Owner Enti-
ty) are inadequate to cover the reason-
able and necessary operating expenses 
of the public housing units. Docu-
mentation should include a financial 
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statement showing actual operating 
expenses and revenues over the past 5 
years and the projected expenses and 
revenues over the next 10 years; 

(C) A demonstration that the PHA 
cannot meet its contractual obligation, 
and; 

(D) The Owner Entity has attempted 
to offset with regard to the project, the 
impact of reduced operating subsidies 
or changes in applicable law by all 
available means; including the use of 
other public and private development 
resources, the use of cash flow from 
any nonpublic housing units, and funds 
from other operating deficient re-
serves. 

(3) HUD review. HUD will review the 
Alternative Management Plan to en-
sure that the plan meets the require-
ments of this subpart and that any pro-
posed deviation from the Public Hous-
ing Requirements will be implemented 
only to the extent necessary to pre-
serve the viability of the public hous-
ing units. Upon completion of HUD’s 
review, HUD will either approve or dis-
approve the Alternative Management 
Plan. Reasons for HUD disapproval 
may include, but are not limited to, 
the following: 

(i) The justification for deviation 
from the Public Housing Requirements 
does not qualify in accordance with 
section 35(h) of the Act (42 U.S.C. 1437z– 
7(h)). 

(ii) The proposed deviation(s) from 
the Public Housing Requirements are 
not limited to preserving the viability 
of the public housing units. 

(iii) The information that HUD re-
quires to be included in the Alternative 
Management Plan has not been in-
cluded, is not accurate, or does not 
support the need for deviation from the 
Public Housing Requirements. 

(iv) HUD has evidence that the pro-
posed Alternative Management Plan is 
not in compliance with other federal 
requirements, including civil rights 
laws. 

(4) HUD reevaluation and reapproval. 
The PHA, on behalf of the Owner Enti-
ty, must provide to HUD, for HUD ap-
proval, an annual update on the imple-
mentation of the Alternative Manage-
ment Plan. The update must provide 
the status of the project and whether 
the circumstances originally triggering 

the need for the conditions contained 
in the Alternative Management Plan 
remain valid and appropriate. Any pro-
posed changes in the Alternative Man-
agement Plan should also be identified. 
Once the annual update of the Alter-
native Management Plan is properly 
submitted, the existing Alternative 
Management Plan shall remain in ef-
fect until such time as HUD takes addi-
tional action to approve or disapprove 
the annual update. 

§ 905.606 Development proposal. 

(a) Development proposal. Prior to de-
veloping public housing, either through 
new construction or through acquisi-
tion, with or without rehabilitation, a 
PHA must submit a development pro-
posal to HUD in the form prescribed by 
HUD, which will allow HUD to assess 
the viability and financial feasibility 
of the proposed development. A devel-
opment proposal must be submitted for 
all types of public housing develop-
ment, including mixed-finance. Failure 
to submit and obtain HUD approval of 
a development proposal may result in 
the public housing funds used in con-
junction with the project being deemed 
ineligible expenses. In determining the 
amount of information to be submitted 
by the PHA, HUD shall consider wheth-
er the documentation is required for 
HUD to carry out mandatory statu-
tory, regulatory, or Executive order re-
views; the quality of the PHA’s past 
performance in implementing develop-
ment projects under this subpart; the 
PHA’s demonstrated administrative ca-
pability; and other program require-
ments. The development proposal shall 
include some or all of the following 
documentation, as deemed necessary 
by HUD. 

(1) Project description. A description of 
the proposed project, including: 

(i) Proposed development method 
(e.g., mixed-finance, new construction, 
acquisition with or without rehabilita-
tion, turnkey, etc.), including the ex-
tent to which the PHA will use force 
account labor and use procured con-
tractors. For new construction 
projects, the PHA must meet the pro-
gram requirements contained in 
§ 905.602. For projects involving acquisi-
tion of existing properties less than 2 
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